Housing legislation and policies in South Africa attempt to incorporate gender concerns and ensure women's participation in housing delivery. Despite this, a number of inadequacies and gaps in the implementation of legislation and policies exist. Moreover, the legal and social framework through which housing delivery takes place results in inequities in access to housing. A gendered, or feminist, perspective on women and access to housing considers the practical reality of poor women and women-headed households, as well as the ways in which law, policy and social practices perpetuate the disadvantage which many poor women face. This article adopts a gendered perspective to provide a critique of the systemic constraints which poor women face and which undermine their full enjoyment of the right to access adequate housing: namely, their greater vulnerability, when inadequately housed, to gender-based violence; their particular vulnerability to forced eviction; and the disproportionate burden they bear to provide childcare. Using the framework developed by Sandra Fredman of a capabilities and substantive equality approach to socio-economic rights, the article concludes by examining the means through which the housing sector may be gendered, by considering women's disadvantage, accommodating women's difference and encouraging greater participation of women in decision-making.
I IntroductIon
A gendered, or feminist, perspective on women and housing focuses on the lived reality of poor women and women-headed households, and the survival strategies employed by these women. It also provides a critique of the ways in which existing laws, policies and social practices perpetuate their situation. This article explores ways in which these insights both explain housing inadequacy (from the perspective of women) and contribute solutions to resolving it.
The work of Caroline Moser and Caren Levy 1 has been influential in housing studies by providing a theoretical framework for a gendered analysis of housing policy and women's experience of poverty. One of their central contributions is the notion that women have multiple social roles within the household: productive, reproductive and community management.
2 Moreover, women are the ones generally responsible for 'allocating limited basic resources to ensure the survival of their households'. 3 Another important feminist writer, in the context of gendered approaches to development theory, is Maxine Molyneux, who distinguishes between practical and strategic gender needs, pointing out that meeting the former does not challenge the status quo in gender roles, whereas meeting the latter (such as through giving women access to credit, or professional training) would. 4 The Constitution of the Republic of South Africa 1996 guarantees the right of access to adequate housing to everyone, and a number of laws and policies have been adopted to give effect to this right. An attempt has also been made in this regard to incorporate gender concerns and ensure women's participation in housing delivery. Yet, as argued below, the legal and social framework within which housing delivery takes place results in inequities in access to housing. Much of South Africa's housing policy focuses on providing basic minima, 5 thus denying the systemic constraints experienced by women within the social structure, which necessarily affect their enjoyment of housing rights and their rights to equality and dignity. These constraints include women's greater vulnerability, when inadequately housed, to gender-based violence; their particular vulnerability to forced eviction; and the disproportionate burden they bear to provide childcare. 6 Housing policy should, therefore, be amended to take these constraints into account. This can be accomplished by, for example, ensuring that women's livelihood strategies are not disrupted when the state undertakes to improve housing through upgrading programmes or relocating communities, so that they have opportunities to work from home when they have young children, and that they have access to formal credit to facilitate better housing. 7 This article begins with a brief discussion of the theoretical inter-dependency of rights, in both international and domestic law, with particular emphasis on the right to adequate housing as read with the right to equality. The extent and ways in which the inter-dependency of rights is recognised in the legal framework which gives effect to the right to adequate housing is then explored. This framework is subsequently contrasted with several case studies considering the lived reality of poor women without adequate housing, focusing, in particular, on the ways in which they are more vulnerable to having their other rights infringed -both socio-economic, and civil and political. The final section considers ways to address these difficulties through a 'gendering of the housing sector' which, rather than focusing solely on formal equality, 8 places positive obligations on the state to promote changes that encourage gender equality. 9 This approach uses the theoretical framework developed by Sandra Fredman in this collection of articles, using the capabilities theories of Martha Nussbaum 10 and Amartya Sen, 11 and the jurisprudence of substantive equality. 12 Following Fredman, it is suggested that a gendering of the housing sector should include: first, a recognition of the disadvantage which women suffer; second, the adoption of an approach to housing policy which enhances women's dignity through a recognition of their survival strategies; third, the promotion of policies and practices that accommodate difference; and fourth, the creation of processes to ensure women's participation in decision-making. It should be noted that although an attempt is made to deal with all the key issues as we have identified them, the scope of this article does not allow for an exhaustive review of all issues concerning housing and gender.
II poor Women'S rIGht to houSInG
This section considers the legal framework giving effect to the right of poor women to adequate housing. It begins with a theoretical discussion of the interdependency of all rights, and the importance of this principle for the full realisation of women's socio-economic rights. It then discusses South Africa's international law obligations, the relevant rights contained in the South African Constitution, and concludes with a discussion of the country's legislative and policy framework to realise the right to adequate housing for poor women and the weaknesses in this policy in realising its goals.
(a) The interdependency of rights
The principle of interdependency of rights means that economic, social and cultural rights, on the one hand, and civil and political rights, on the other, are interrelated and equally important. In other words, 'the enjoyment of one right (or group of rights) requires enjoyment of others -which may or may not form part of the same category'. 13 This principle is embodied in international human rights instruments as a general principle, 14 and also finds particular 8 The concept of formal equality is discussed in Fredman (note 5 above) 418-22. 9
Ibid. 10 MC Nussbaum Women and Human Development The Capabilities Approach (2000) . 11 AK Sen Development as Freedom (1999) . 12 See Fredman (note 5 above) 418-22 where she examines relevant jurisprudence in order to determine the extent to which substantive equality has infused socio-economic rights jurisprudence. expression in the international law right to adequate housing, illustrated by the United Nations in the following statement:
[T]he full enjoyment of such rights as the right to human dignity, the principle of nondiscrimination, the right to an adequate standard of living, the right to freedom to choose one's residence, the right to freedom of association and expression (such as for tenants and other community-based groups), the right to security of person (in the case of forced or arbitrary evictions or other forms of harassment) and the right not to be subjected to arbitrary interference with one's privacy, family, home or correspondence is indispensable for the right to adequate housing to be realized, possessed and maintained by all groups in society. At the same time, having access to adequate, safe and secure housing substantially strengthens the likelihood of people being able to enjoy certain additional rights. Housing is a foundation from which other legal entitlements can be achieved. 15 The Constitutional Court has similarly affirmed the indivisibility and interdependency of rights in South African jurisprudence, most notably in the Grootboom decision:
Our Constitution entrenches both civil and political rights and social and economic rights. All the rights in our Bill of Rights are inter-related and mutually supporting. There can be no doubt that human dignity, freedom and equality, the foundational values of our society, are denied those who have no food, clothing or shelter. Affording socio-economic rights to all people therefore enables them to enjoy the other rights enshrined in Chapter 2. The realisation of these rights is also key to the advancement of race and gender equality and the evolution of a society in which men and women are equally able to achieve their full potential. 16 Hence, recognition of the interdependency of rights is essential for the protection of women's housing rights. As the Centre on Housing Rights and Evictions (COHRE) has put it: 'to adequately protect women's housing rights and the right to be free from forced eviction, a real understanding and meaningful implementation of the indivisibility of all human rights is necessary'.
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(b) South Africa's international law obligations
Before examining the relevant national legislation and policy framework, and questioning the extent to which this meets the requirement of substantive equality read with housing rights, it is important first to consider the relevant international law documents, since South Africa has a range of obligations in terms of international human rights treaties and documents that guarantee the right to adequate housing and gender equality.
The South African government has itself identified the primary international law documents which inform South Africa's approach to the rights to housing and shelter. 18 They are, art 25 of the Universal Declaration of Human Rights (UDHR), 19 which provides for a right to an adequate standard of living, including housing; art 11 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), 20 which similarly provides for a right to an adequate standard of living; and the United Nations' Habitat's Global Urban Observatory Programme and the Habitat Agenda 'Goals and Principles, Commitments and the Global Plan for Action'. 21 Under the Habitat Agenda, South Africa reaffirmed its 'commitment to the full and progressive realization of the right to adequate housing'.
22 It also committed itself to, among other things, gender equality in human settlements; 23 and has undertaken to 'give women full and equal access to economic resources, including the right to inheritance and ownership of land and other property. 24 Of particular importance is the Habitat Agenda 'Istanbul Declaration on Human Settlements' in which South Africa 'reaffirm[ed] … [its] commitment to the full and progressive realization of the right to adequate housing' and to the promotion of 'gender equality in policies, programmes and projects for shelter and sustainable human settlements development'. 25 While this emphasis on formal equality is important, it fails to pay sufficient attention to women's systemic disadvantage and to provide sufficient means to correct it. In other words, this approach suffers the same deficiencies of all formal equality programmes, in that it fails to acknowledge that an attempt to treat men and women the same may result in an entrenchment of inequality. What is needed, instead, is the recognition of women's difference.
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Other international instruments are more nuanced, and specifically emphasise the importance of adequate housing in the achievement of gender equality in the context of gender violence. The Committee tasked with implementing the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 27 and the Beijing Platform for Action, for instance, have maintained that measures taken by states parties to the Convention to overcome domestic violence should include services to ensure the safety and security of victims.
(c) South Africa's Constitution
The South African Constitution guarantees to everyone the right to have access to adequate housing, subject to a carefully crafted obligation on the state that it is obliged only to take 'reasonable measures' to realise this right. The Constitution also provides a more strongly-worded prohibition on arbitrary eviction. Specifically, s 26 of the Constitution provides that: 26 (1) Everyone has the right to have access to adequate housing.
(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right.
(3) No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions.
The principle of the interdependency of rights means that the right to adequate housing must be read together with other constitutional rights, which impact, support and reinforce women's access to adequate housing. The rights to equality and dignity are particularly important in this regard. Sections 9 and 10 of the Constitution, respectively, read as follows: 9(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.
(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken. …. 10. Everyone has inherent dignity and the right to have their dignity respected and protected.
The Grootboom decision was the first Constitutional Court decision to flesh out the meaning of s 26 of the Constitution. As already noted, the Court was at pains to highlight the interdependency of socio-economic and civil and political rights. The judgment is also important as it establishes a number of criteria by which the discharge of the duties imposed by ss 26(1) and (2) on the state will be assessed. In particular, the state is obliged to adopt a coherent, coordinated programme which must be capable of bringing about the realisa-26 See Fredman (note 5 above) 418-22 on the limitations of formal equality. 27 CEDAW (note 21 above). tion of the right. 28 While the state is given discretion to determine the details of the policy, the policy itself must be reasonable. In deciding this question, the Constitutional Court laid down five criteria, namely: it must be adopted through both legislative and policy means; it must be reasonably implemented; it must be flexible and balanced; it must not exclude a significant segment of society; and finally, there must be a clear and efficient assignment of functions to the three spheres of government.
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Focusing specifically on the fourth point, the Court in Grootboom stipulated that a reasonable policy cannot exclude 'a significant segment of society' 30 and that:
[t]o be reasonable, measures cannot leave out of account the degree and extent of the denial of the right they endeavour to realise. Those whose needs are the most urgent and whose ability to enjoy all rights therefore is most in peril, must not be ignored by the measures aimed at achieving realisation of the right.
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In Grootboom, the Constitutional Court found that the National Housing Policy was unconstitutional to the extent that it did not establish policy measures 'to provide relief for people who have no access to land, no roof over their heads, and who are living in intolerable conditions or crisis situations'. 32 Grootboom focused largely on the recognition of the poor as a 'vulnerable group'. 33 The general class of persons which might qualify as poor is, however, comprised of any number of different sub-classes of persons. Each of these sub-classes -for example, those with physical disabilities, those with HIV/ AIDS, those incarcerated by the state, women, and children -have distinct needs. In this sense, the Court, in Grootboom, focused on the basic minima of socio-economic rights, and did not consider how such an approach is inadequate to meet the needs of vulnerable groups, such as poor women, in truly promoting equal participation in society, and meeting women's needs. 34 Of course, the question of the particular needs of poor women was not squarely before the Court, and the judgment can hardly be criticised for not dealing with this specific point. Nevertheless, the Court did fail to consider whether there were particular vulnerable groups within the Grootboom community, such as children, for whom their order would be inadequate. We suggest that further work is needed by litigants and courts in delineating the specific needs 28 Grootboom (note 16 above) para 41. 29 More recent case law has established a sixth requirement: there must be meaningful engagement by a municipality before it is constitutionally permitted to institute eviction proceedings against a large group of people in accordance with its housing strategy. of women (and other vulnerable groups) and addressing the disadvantage faced by women in society.
(d) Legislative and policy frameworks
In order to give effect to s 26(2) of the Constitution, as well as the prohibition of arbitrary evictions in s 26(3), the state has adopted a range of legislation and policies. The relevant legislation includes the Housing Act, 35 Rental Housing Act (RHA), 36 the Home Loan and Mortgage Disclosure Act (HLMDA), 37 the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act (PIE Act), 38 and the Extension of Security of Tenure Act (ESTA). 39 The more important policy measures include the 'Social Housing Policy for South Africa', 40 the 'Comprehensive Plan on Sustainable Human Settlements' (also referred to as 'Breaking New Ground in Housing Delivery' (BNG)), 41 the 'Upgrading of Informal Settlements Programme' (UISP), 42 the 'Emergency Housing Programme', 43 and the 'Housing Subsidy Scheme'. We now discuss these documents in more detail.
The Housing Act is the key piece of legislation setting out the framework for housing delivery. It outlines a number of principles to guide the realisation of housing rights. Of particular relevance to the realisation of poor women's housing rights is the obligation on national, provincial and local spheres of government to: (1) 'give priority to the needs of the poor in respect of housing development'; (2) ensure that housing development is 'economically, fiscally, socially and financially affordable and sustainable' and is administered in an equitable manner; (3) promote 'measures to prohibit unfair discrimination on the ground of gender and other forms of unfair discrimination by all actors in the housing development process'; and (4) promote the housing needs of marginalised women and other groups disadvantaged by unfair discrimination. 44 The three spheres of government are also required to respect, protect, promote and fulfil the rights in the Constitution in the administration of any matter relating to housing development.
The Housing Act is, therefore, sensitive to vulnerable groups, including women, and highlights the importance of protecting the right to equality as 35 well as other rights in the Bill of Rights, in the process of realising the right of access to adequate housing. The Housing Act thus contributes to a recognition of the importance of a substantive equality approach to the realisation of women's rights to adequate housing in South Africa, and the obligation on the state to respect and accommodate difference within its housing policy. 45 The Housing Act requires the Minister of Housing to publish a National Housing Code containing guidelines in respect of housing policy. 46 The Code reinforces equal and equitable access to housing opportunities, goods and services. The need to support the role of women in the housing delivery process is identified by government as an approach that is essential to the success of any housing programme. These principles are also recognised in the White Paper on Housing, which is aimed at guiding government's housing policy.
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The White Paper also recognises the right of people to live in dignity, in habitable circumstances, thereby necessitating the government to promote an effective right to housing for all, within its available resources. This could be understood as an acknowledgement that a basic minima approach to housing is inadequate and that a fuller understanding of the importance of housing for men and women to realise their full capabilities is needed.
Other important legislation is the RHA, which defines the role of government in rental housing, and creates structures to ensure the proper functioning of the rental housing market. In particular, the RHA recognises a tenant's right to privacy -especially important to women who often have to rent given their low economic status. 48 The HLMDA is also relevant as it is concerned with ensuring equitable access to credit and fair lending practices, one of the key constraints that women face in accessing housing.
The PIE Act provides a framework within which unlawful occupation is prohibited, while at the same time ensuring that unlawful occupiers are treated with dignity, with special consideration for the most vulnerable, where eviction orders are granted. One of the relevant circumstances that a court must consider in determining whether it is just and equitable to evict an unlawful occupier is the rights and needs of households headed by women. 49 In this way, the legislature affords special protection for women-headed households. Similarly, the ESTA, 50 which provides security of tenure and protection from arbitrary evictions for people in rural areas and peri-urban land, recognises 45 the rights of occupiers to family life; 51 endorsing the importance of these rights to the enjoyment of housing rights. A notable weakness of the ESTA, however, is its failure to make reference to the continued right of occupation of the spouse or dependents of the occupier. 52 This is a particular difficulty once it is acknowledged that the right of occupation (on farms) of women is mainly acquired through their relationship with the male labourer. 53 In this regard, a recognition of women's disadvantage and status in those communities is missing from the ESTA.
The government has also adopted a number of other policies and programmes that are of relevance to the interdependency of rights discourse in the context of housing rights. The Social Housing Policy for South Africa, 54 for instance, reiterates the key policies guiding housing development and strategy, including 'restoring and furthering human dignity'. 55 Though the policy reinforces the importance of dignity and equality in housing, the extent to which women would benefit from it is limited because it is not a housing option for the very poor, since it is aimed primarily at low to medium income households, and excludes individual ownership.
The most important recent policy shift is contained in the BNG, 56 which articulates a commitment to housing development that is socially inclusive and integrated. It specifically aims to ensure that housing delivery alleviates poverty, 57 a problem that disproportionately affects women. 58 Nonetheless, BNG makes no explicit mention of women or their housing needs. In response, the government adopted the UISP 59 which seeks to, among other objectives, restore dignity to the urban poor. 60 Despite the fact that women generally make up an increasing proportion of urban slum dwellers, 61 this programme is also silent on women. Yet the principles of the programme include steps ensuring that the needs of vulnerable groups are considered, and ensuring their on-going involvement. 62 The Emergency Housing Programme 63 was adopted in response to the Grootboom case and the requirement that, in order to be reasonable within the meaning of s 26(2) of the Constitution, state policy must include relief for vulnerable groups or those in crisis situations. 64 The Emergency Housing Programme, however, provides assistance only in emergency situations of exceptional housing need such as homelessness resulting from floods, and devastating fires or evictions. It is therefore under-responsive to the obligations identified by the Constitutional Court. 65 It is also silent on gender concerns and, because of the nature of the programme, it cannot meet the housing needs for certain groups of women such as those rendered homeless as a result of domestic violence. 66 The final programme we consider is the Housing Subsidy Scheme (HSS) -which is arguably the most important programme in terms of its breadth of application. The HSS was introduced in 1995 as the principal means of implementing the constitutional right to adequate housing and operates largely as a once-off capital grant through which developers build housing for allocation to qualifying beneficiaries. For the poorest households, the housing subsidy is currently (April 2009-March 2010) R55,706 per household. 67 To qualify for a housing subsidy, the beneficiary must (1) be married or 'constantly living with another person', or, if single, must have 'proven financial dependents';
(2) be a South African citizen or a permanent resident; (3) be competent to contract and of sound mind; (4) have a (combined) monthly household income that does not exceed R3,500; (5) not already have received a housing subsidy, either personally or through another member of his or her household; and (6) not previously have owned a house (with certain exceptions). 68 The scheme has been hailed an important measure through which women can access housing. 69 Practically, however, though a proportion of femaleheaded households have benefited from the subsidy scheme, 70 this is often not the case as some of the requirements for access to the scheme do not take into consideration the interests and needs of women. Ideally (and according to the original intention of the policy), beneficiaries should also obtain credit to supplement the subsidy. In practice, however, very few beneficiaries have managed to access formal credit: in 1994 only six per cent of beneficiaries obtained credit, and by 2002, this figure had fallen to below two per cent. 71 Women's poor economic status makes it particularly difficult for them to afford the financial contribution.
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Another requirement under the housing subsidy scheme ignoring the interest of women is the criterion that an applicant must be legally competent to contract. In practice, this is interpreted restrictively to mean that the applicant must be 21 or older. Thus, young people may be forced to remain in households where they are subject to abuse, or face homelessness. Childheaded households are also excluded. Moreover, many young women have children before 21, and may be left homeless, being unable to access the housing subsidy. 73 Clearly, this criterion disproportionately affects young women because women under 21 constitute more than half of pregnant women in South Africa. 74 The focus, in the HSS, on equality of formal access to housing subsidies, thus fails to recognise that women have specific needs that are not being met through existing policy.
A capabilities and substantive equality approach to housing policy would heed these differences, and seek to tailor policies to recognise these differences and correct these inequalities. In this regard, the UN CESCR has stated that the right to housing ought not to be framed solely as a 'family' or household right, and a strong argument could be made that s 26 read with s 9 of the Constitution requires the state to make provision for the rights of individuals to adequate housing, rather than conferring the benefit on households. 75 In summary, the legal framework in South Africa is generally favourable to the realisation of housing rights. Courts have delivered several progressive judgments concerning the realisation of housing rights in general 76 as well as women's property and inheritance rights. 77 Efforts have also been made to incorporate gender into housing policy, and to ensure that women participate in housing delivery.
78 Despite these good intentions, the legal and social framework within which housing delivery takes place still results in inequities in access to housing and the National Department of Housing has acknowledged that 'gender inequalities still remain a challenge for the department'. 79 The following section considers these inadequacies in more detail by examining the practical experiences of poor women in attempting to meet their housing needs.
III the lIved realIty oF poor Women
This section considers four facets of the lived reality of poor women in South Africa. It does so by beginning with an introductory discussion of the disproportionate impact that poverty has on women. It then moves on to a discussion of security of tenure and title and the ways in which women are affected when these are lacking. Third is an analysis of women-headed households, and the fourth facet is a consideration of the impact of inadequate housing on women.
(a) The disproportionate impact of poverty
Poverty 80 oppresses millions of South Africans, and is attested to in the vast numbers of shacks in urban areas, as well as widespread homelessness, 76 unemployment and lack of access to basic services. 81 By the end of 2007, over 43 per cent of South Africans were living below a poverty line of R250 per month (R3,000 per year) and unemployment was at least 25 per cent. 82 The government itself has recently acknowledged that 'abject poverty is still too widespread in our society; and the level of inequality is too high'. 83 Sylvia Chant notes that prior to the feminist contributions to poverty analysis, the poor were seen as comprising only men; alternatively, 'women's needs and interests were assumed to be identical to, and hence subsumable under, those of male household heads'. 84 Today, however, it is acknowledged that poverty has racial, gender, spatial and age dimensions. Jean Triegaardt observes that 'the concentration of poverty lies predominantly with black Africans, women, [people living in] rural areas and black youth'. 85 Moreover, female-headed households are generally described in the secondary literature as 'the poorest of the poor'. 86 Women are clearly more affected by poverty than men, illustrated in the higher unemployment rate for women. 87 Women -particularly black women, rural women and women on farms -typically have lower incomes and less job security than men; and are often engaged in poorly paid domestic work and micro-enterprises without job security and benefits.
88 Moreover, poor women's limited access to economic, social and family resources, and basic services, as well as unequal rights in family structures, restricts their opportunities to escape poverty and results in continued hardship. 89 81 South Africa has a Human Poverty Index (HPI) of 22,6 per cent. See Poverty is the major obstacle to the full realisation of women's housing and property rights. 90 A case study, conducted by Anita Venter and Lochner Marais, on gender and housing policy in South Africa in the Mangaung Local Municipality (Bloemfontein), revealed that there is a higher level of poverty among female-headed households, who also have less income, than among male-headed households. Of households earning less than R750 per month, 67.5 per cent were female-headed. 91 Amnesty International also recently conducted a study on rural women living with HIV/AIDS in South Africa, which revealed that rural women are disproportionately affected by poverty and unemployment. 92 The lived reality of poor women in South Africa is succinctly captured in the report's title: 'I Am at the Lowest End of All'.
Access to housing is integral to government's commitment to reducing poverty and improving the quality of lives of people. The White Paper on Housing, described in the previous section, recognises housing interventions as part of an integrated approach by government to resolve the problem of poverty.
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Moreover, the Constitution and housing legislation provide the framework for equality in access to housing. The reality, however, is that state-assisted housing provision, on the whole, does not offer the poor an asset which promotes their socio-economic development. Internationally, women living in extreme poverty, far more so than men, face the risk of becoming homeless or living in inadequate housing, and bear the brunt of forced evictions and accompanying violence. 94 South Africa shares this problem.
(b) Security of tenure and access to title
While South African housing policy is not expressly discriminatory, it focuses on formal equality and in providing women with equal access to housing. This does little to overcome the deep-seated inequalities between women and men and, as a previous housing minister acknowledged, some women find it considerably more difficult than men to access housing or secure tenure. 95 In rural communities, these difficulties are compounded for many single women and widows living on farms, who are frequently denied security of tenure owing to gender discrimination. 96 A further difficulty is that the link between subsidy and family structure may not be sufficiently flexible to deal with fluid household formation or to counter systemic gender power imbalances within households. It may compel many women to remain in relationships that they would otherwise leave, say, for reasons of domestic violence. Such compulsion could occur even where the title deed is registered in the name of both parties.
Access to title is one of the forms of secure tenure 97 and is vital in ensuring secure rights to land and housing; as well as access to credit and municipal and government services. 98 A significant impediment to women's ability to realise their housing rights has been a lack of access to title as well as inheritance rights (succession of title). While there are mechanisms in place that allow for women to be registered as title deed co-owners, in practice, houses and plots are usually allocated to male partners, who are regarded as the legal 'titleholders'. 99 Consequently, women become dependent on men for housing. Moreover, case studies concerning women on farms in 2007, found that access to housing for female workers frequently depended on their relationship to male farm workers, and they often experienced discrimination.
100 Other writers note that where only the male partner is listed as the legal titleholder, there have been instances where women are not eligible for state housing subsidy and cannot access housing since they are recorded in the housing database as having benefitted from the state housing subsidy, because they identify themselves as the spouse of a primary beneficiary. After divorce, the woman may have neither a legal right to the house nor recourse to a further subsidy.
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Furthermore, many social practices marginalise women with respect to housing rights. Customary succession laws, for instance, may result in women losing their ownership or tenure rights when their male partner dies. 102 regard, courts have an important role to play in developing a rights-based approach to housing policy, and a number of judgments reveal a willingness to interpret legislation so as to prevent women losing their homes as a consequence of customary law succession rules. 103 One of the most important of these judgments is Gumede, which concerned issues of women's ownership, including access to and control of family property upon dissolution of a customary marriage. 104 Certain provisions of the following laws were at issue: s 7(1) of the Recognition of Customary Marriages Act, 105 which provides that a customary marriage concluded prior to the commencement of the Act, continues to be governed by customary law (a customary marriage concluded after its commencement on 15 November 2000, on the other hand, is automatically in community of property 106 ); s 20 of the KwaZulu Act on the Code of Zulu Law;
107 and s 20 of the Natal Code of Zulu Law, 108 that give the family head the ownership of and control over all family property in the family home. The Constitutional Court found the respective provisions to be 'self-evidently discriminatory on at least one listed ground: gender'. 109 It held further that 'the KwaZulu Act and the Natal Code strikes at the very heart of the protection of equality and dignity our Constitution affords to all, and to women in particular'. The marital property system, as the Court noted, 'renders women extremely vulnerable by not only denuding them of their dignity but also rendering them poor and dependent'. 110 The Constitutional Court considered these laws in the light of the equality provision in the Constitution and the importance the Constitution places on gender equality. The Court also made reference to its previous decision in Bhe v Magistrate, Khayelitsha, in which it found that the customary law rule that women are not fit or competent to own and administer property violated their rights to dignity and equality.
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(c) Women-headed households
In addition to the flaws discussed in part II with regard to the implementation of the HSS, current state housing policy generally favours couples over single, female-headed households. Government has indicated its commitment to ensuring that the percentage of housing subsidies allocated to women is representative of the percentage of female-headed households in provinces, 112 and has set a goal to deliver 30 per cent of housing to women-headed households. 113 Despite some success in reaching female-headed households as beneficiaries of the housing subsidy programme, 114 most evaluations of the housing subsidy scheme show that housing policy directives that focus on gender equality are largely neglected in provinces. 115 Such practices perpetuate gender inequality and poverty.
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A study by Venter and Marais demonstrates that government's 'incremental housing' process has a negative impact on female-headed households owing to their low income and poverty levels. This is because, where the government provides housing (often referred to as a 'starter-house'), the household is normally required incrementally to upgrade the housing structure over time. This is referred to as 'incremental housing'. Yet, female, low-income earners do not have the same economic means, building skills, or free time as men, in order to be able to participate equally in the incremental housing process. The study revealed that a significantly larger percentage of male-headed households had made more improvements to their houses than female-headed households, and concluded that male-headed households had more finances and technical skills to make the improvements envisioned in terms of the incremental housing process. 117 It was further concluded from the study that women's needs are not sufficiently taken into consideration in terms of the incremental nature of the housing policy.
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The consequence is therefore that many women continue to live in inadequate and substandard housing. Moreover, women are disproportionately affected by inadequate housing as they tend to spend more time at home than men. In addition, housing policy should be examined with regard to the poor location of many women-headed households. As Pillay, Manjoo and Paulus point out, where women have been able to find housing, they have been relegated to the outskirts of economic centres and have been disadvantaged by the poor quality of housing.
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(d) The impact of a lack of adequate housing on women
Based on this discussion, it is clear that women are particularly vulnerable to inadequate housing. The categories of women affected are mostly single women, women with children, women with disabilities, women with HIV/ 114 Charlton (note 99 above) 18; State of the Nation Address (note 83 above). 115 Venter & Marais (note 70 above) 72. 116 The Western Cape Department of Local Government and Housing, for instance, has a draft gender strategy that aims to shift the housing programme from a gender-neutral to a gender-specific programme, but the extent of its implementation is unclear. Western Cape Department of Housing AIDS, migrant women and women from minority communities. 120 Their vulnerability is compounded by the fact that housing laws are generally gender-neutral -proceeding from the premise that men's and women's housing needs and the strategies to address them are identical. As a result, the laws do not always recognise the special circumstances of women and fail to acknowledge the pre-existing situation of inequality between men and women, both in terms of access to housing and their respective housing needs.
Consequently, women continue to live in inadequate housing, or to depend on male partners for access to housing, rendering them vulnerable to homelessness, gender-based violence, HIV/AIDS, and forced evictions, which in turn results in the violation of other rights such as rights to dignity, equality, health (mental and physical) and life. Lack of adequate housing also limits women's ability to care for children. The challenges posed by violence, forced evictions and childcare are now discussed in further detail.
(i) Domestic violence and gender-based violence
South Africa faces high levels of domestic abuse and violence, often forcing women to leave their homes. In 2007, an estimated 25 per cent of women were in abusive relationships.
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With regard to international standards on housing and gender-based violence, the UN CESCR makes no specific mention of domestic violence when interpreting the various aspects of the right to adequate housing. 122 The link between lack of adequate housing and women's vulnerability to gender-based violence has, however, been established by many other international actors.
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The then Commission on Human Rights (now the Human Rights Council) observed that 'lack of adequate housing can make women more vulnerable to various forms of violence, including domestic violence, and in particular that lack of housing alternatives may limit many women's ability to leave violent relationships'. 124 And the UN Sub-Commission on Prevention of Discrimination and Protection of Minorities has, on several occasions, stated its concern that 'insecure and inadequate housing and living conditions … 120 Kothari (note 96 above) para 84. 121 US Department of State (note 88 above). 122 The Committee has interpreted the right to adequate housing in two of its general comments: General Comments 4 & 7. It is important to note that, though the Committee refers only in one instance to women, particularly women-headed households in General Comment 4, the General Comment is gender-neutral overall. Notwithstanding, the importance of general comments for women has been highlighted by Otto, who notes that they provide an important means of promoting gender-inclusive interpretations of treaty norms, gender-sensitive implementation practices and gender-responsive remedies (see D Otto '"Gender give rise to serious mental and physical health problems for women and contribute to, cause and are often the result of violence against women'. 125 Similarly, the former UN Special Rapporteur on adequate housing observed that the violation of women's rights to adequate housing, including degrading housing and living conditions such as lack of access to sanitation, water, electricity, health and lack of space and privacy, contributes to their vulnerability to gender violence. 126 Following his visit to South Africa in 2007, Miloon Kothari observed that, particularly in rural areas, women are forced either to remain in, or return to, situations of domestic violence because of lack of affordable housing, and that there is a lack of timely access to housing and inadequate government provision for long-term housing. 127 In addition, where women (and others) are forced to live in inadequate and insecure housing and living conditions, this is itself a form of violence. 128 Domestic violence greatly increases women's vulnerability to homelessness. 129 Domestic violence can result in the loss of housing through separation or divorce, or force women to stay in abusive relationships because of their need for secure housing. Since housing is commonly owned or allocated to male partners as breadwinners, women are often trapped in violent relationships because they have nowhere else to go -they are dependent for accommodation and other resources on their abusive partners. They are, therefore, faced with the dreadful choice between possible homelessness and staying in an abusive relationship. 130 Similarly, Fatima Shabodien notes that women on farms are systematically discriminated against in relation to tenure security (where housing contracts are held in the name of male partners), thereby compromising their ability to leave abusive relationships, undermining their safety and that of their children. 131 The UN Special Rapporteur on violence against women has also found that women's poverty and lack of alternative housing options make it difficult for them to leave violent family situations. 132 The South African experience shows that even where choices exist -for instance accommodation in a shelter -there are constraints in exercising those choices. The Community Law Centre, in partnership with the Saartjie Baartman Centre for Women and Children, undertook a study on women's access to housing, focusing particularly on women experiencing gender-based violence and HIV/AIDS, in three communities in the Western Cape (Langa, Manenberg and Mfuleni). 133 The study showed that in most cases of domestic abuse or violence, shelters provide the victims with temporary protection only. Without alternative accommodation, many have to return home to their abusive environment, thereby increasing their risk of HIV infection.
134 This is because, while women are dependent on their male partners for housing, they cannot negotiate safer sex for fear of being thrown out of the house. This increases HIV prevalence among women. UNAIDS estimates that in 2008 5.7 million people in South Africa had HIV/AIDS, 3.2 million of them women and 280,000 children (ages 0 to 14). 135 Hence, an increased risk of HIV infection is a lived reality for poor women who lack adequate housing.
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(ii) Forced evictions
In interpreting the right to adequate housing in the context of forced evictions, the UN CESCR noted that women suffer disproportionately from the practice of forced evictions. The Committee observed further that:
[w]omen in all groups are especially vulnerable given the extent of statutory and other forms of discrimination which often apply in relation to property rights (including home ownership) or rights of access to property or accommodation, and their particular vulnerability to acts of violence and sexual abuse when they are rendered homeless.
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COHRE has also carried out a study on women and forced evictions. Although this study does not focus on South Africa, it is instructive in understanding the interdependency of human rights in the context of the forced evictions of women. It shows that when women are evicted, not only are their rights to housing affected, but also their rights to health, education, an adequate standard of living, privacy and security of the person. The vulnerability of women-headed households, once evicted, 139 is illustrated by the recent forced removal of Siyanda residents in KwaZulu-Natal to transit camps. At least half of the families are headed by women and most are too large to fit into the units in the transit camps, which are two thirds of the minimum size (30m2) of government houses. 140 The transit camps consist of small, closely-packed prefabricated or zinc structures, similar to shacks, often located in areas lacking social infrastructure and amenities or economic opportunities. 141 These, more often than not, become permanent housing. 142 Women's vulnerability to eviction and to disproportionately adverse consequences of eviction are, to some extent, recognised in South African legislation: the PIE Act requires special consideration to be given to the rights and needs of women-headed households in eviction proceedings. 143 The South African Constitutional Court has also recognised the vulnerability of poor women to eviction, recognising them as amongst the most vulnerable groups in society.
144 Nevertheless, such measures fail to alleviate the suffering of women once evicted and offer little protection to prevent eviction.
(iii) Childcare
In Grootboom, the Constitutional Court held that the primary obligation to provide shelter for children lies with the children's parents, and on the state only when such children are removed from the care of parents. 145 Generally, women bear the primary responsibility for the care of children, and for sustaining and maintaining homes. 146 Adequate housing is crucial to this. Considering the difficulties women face in accessing housing, this aspect of the judgment has been criticised as having a disproportionate impact on women, as 'it offers no assistance to women who, in addition to other challenges they face, bear the added responsibility of child care'.
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The National Gender Policy Framework notes that housing offers women a sense of security, comfort and 'space to bring up families'.
148 Accordingly, women with children in inadequate housing find it extraordinarily difficult to provide adequate shelter or care for their children, and also risk their safety and health. Hence, inadequate housing and poor living conditions have a negative impact on children and the ability of mothers to care for their children. Even where women are rendered homeless owing to, for instance, domestic abuse and they seek housing in a shelter, shelters for abused women do not always permit women to bring boys over the age of 12. 149 The consequence is the separation of families. Similarly, in some female hostels, such as the Helen Joseph Women's Hostel in Alexandra, the policy states that boys over the age of seven cannot stay there. In addition to separating families, there is financial strain on the poor women living in such hostels since they are forced to rent accommodation for their sons in houses nearby. 150 
Iv GenderInG the houSInG Sector
The final section of this article considers how the housing sector may be gendered through a consideration of the four aims of a capabilities and substantive equality approach to housing policy, based on the work of Fredman. 151 The four aims are: that greater attention should be paid to the disadvantage of women, and that ways to address this are developed; the promotion of dignity and the equal worth of all; that women's difference is accommodated and respected; and finally, that women's voices are heard, as well as recognition of the multiplicity of women's voices. 146 
(a) Recognising disadvantage
It is clear from the preceding discussion that the practical needs of women are not adequately addressed in housing policies. Accordingly, following his mission to South Africa, the former UN Special Rapporteur on adequate housing made a number of recommendations relating to women's access to housing. He urged government to strengthen national legal and policy frameworks for protecting women's rights to adequate housing and to provide avenues for redress where violations occur. 152 He said that laws and policies need to be developed and implemented to recognise the specific constraints and vulnerabilities of women in relation to the right to adequate housing. 153 The Council for Scientific and Industrial Research (CSIR) conducted a study for the National Department of Housing that looked at providing a framework to bring a gender equality perspective into housing and human settlement policy. The study examined the extent to which gender is mainstreamed into housing laws and policies, and concluded that, overall, housing policy responds broadly to issues of inequality and seeks to be gender-neutral, equally applicable to men and women both in access and in need; and that the housing subsidy programme 'overlooks difference and diversity, sometimes to the detriment of beneficiaries involved'. The study also found that while there is some sensitivity towards gender issues, 'the critical issue of gender in housing and human settlements is not addressed by policy'. In particular, the policy fails to consider the practical needs that delivery of housing might address and that 'there is no policy mechanism to measure expected changing gender relations as a result of housing allocation, nor is there a mechanism to respond to such an awareness were it developed'. 154 Hence, the study recognises the point that has been made repeatedly in this article: that by adopting a gender-neutral approach to housing policy, the state may, in fact, be fostering and perpetuating gender inequality, and that in order to truly enhance women's feasible options, greater sensitivity to women's disadvantage and difference is needed. Further research is needed to highlight the lived-experiences of women in order to facilitate a better understanding of these concerns by courts, the executive and the legislature when crafting or interpreting housing policies.
(b) Enhancing dignity
Fredman's second aim of infusing the capabilities approach with substantive equality is to promote the dignity and worth of women. It is here that greater attention needs to be paid to how access to adequate housing enhances the capabilities of women and how to enhance feasible options for women. This would include concerns such as ensuring that housing is located close to work 152 opportunities and childcare, and that it is safe and there is adequate tenure security.
Feminist research often emphasises the survival strategies of poor women in the protection of women's dignity, and the importance of maintaining these strategies in housing development. Sibongile Muthwa defines household survival strategies as 'those efforts, haphazard or well worked-out, in which households engage in order to adapt to adverse changes internal or external to the household, but which have a bearing on the daily existence of the household'. 155 A number of survival strategies have been indentified in the secondary literature that promotes the dignity of women and the ability of women to meet their own needs. Muthwa, for instance, emphasises the importance of social networks for non-market, inter-household exchanges, and notes that social networks are not just limited to family networks but include wider community networks. 156 Other survival strategies include self-help housing. In a study on sustainable self-help housing in South Africa, Alfred Omenya notes that women, especially middle-aged, single parent, household heads, are more involved in self-help housing than any other single gender grouping. Yet, the ability of women to participate fully in the schemes is strained by the multiplicity of roles they play including productive, reproductive and management roles. He concludes that 'for self-help housing to be effective, it must give space for women participation, in recognition of their multiple roles at home and in the community'. 157 Sarah Bradshaw highlights additional strategies such as extension of households and employment and livelihood strategies in addition to social networks. 158 The support that extended households provide, as observed by Lakshmi Lingam, include the sharing of domestic work and childcare. 159 A negative side to the extension of households could, arguably, be the development of backyard shacks to accommodate the whole (extended) family, which leads to overcrowding.
Catherine Ndinda and Okeke Uzodike refer to other ways in which women have sought to mobilise housing finance for their housing development needs, such as savings and credit schemes. 160 As noted previously, women's low income has negatively affected their ability to access credit. The savings and credit schemes in South Africa include stokvels (cooperative savings groups), rotating savings and credit associations, commercial lending operations and accumulating savings and lending groups. They cite two schemes that have facilitated women's access to housing finance -Utshani fund 161 and Kuyusa fund, 162 as well as other organisations such as South African Women in Construction, Women for Housing and South African Women Entrepreneurs Network 163 that have assisted women in gaining better access to housing finance. Ndinda and Uzodike, however, note that 'women cannot be left to their own devices in the pursuit of access to proper housing'; hence the need for government to educate financial sector managers about the importance of broad-based access to housing and to introduce state-driven targets for women's economic empowerment. They also highlight the importance of setting clear and specific targets in policies on access to capital and finance, including unpacking terms such as 'black' and 'women'.
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Studies on survival strategies of poor women in South Africa in relation to accessing housing are limited. Further research is urgently required on the survival strategies of poor women and ways in which these should be retained and reinforced in any housing development or upgrading scheme, particularly where a relocation of communities is required.
(c) Accommodating difference
Once the disadvantages experienced by women are understood and the focus on respect and dignity is applied, the most important goal becomes determining how to restructure the policies to take these factors into consideration. Substantive equality and the capabilities approach expect that it may be necessary to treat women and men differently in order to achieve equality of outcome. 165 There is therefore a need for housing departments to have, and to implement, a gender strategy in relation to housing. The former UN Special Rapporteur on adequate housing has recommended that states ensure the development of gender-sensitive housing policies and legislation that takes into account the situation of specific groups of women who are particularly vulnerable to homelessness and other housing rights' violations.
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The particular impact of a lack of adequate housing on women necessitates a needs-oriented approach to housing that would consider both the short-and long-term housing needs of women. Recognising the specific housing needs of vulnerable groups is a principle that has been emphasised internationally and nationally. The UN CESCR has stated that disadvantaged groups should be given some priority consideration in the housing sphere and that housing law and policy should fully take into account their special housing needs.
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A needs-based approach is, to some extent, prefigured in Grootboom, where the Constitutional Court found that any measure instituted by the government must take into account the housing needs of those in desperate circumstances or crisis situations, and those whose ability to enjoy all rights are therefore most in peril. 168 This approach is elaborated in a report by the Urban Sector Network to the Department of Housing, which concludes that while some vulnerable groups may require specific delivery programmes such as emergency housing, others, like women, may require policy sensitivity and possibly priority allocation rather than specific delivery programmes. 169 More flexibility is required in the housing subsidy eligibility criteria to allow for a variety of household types. Shelters, for instance, are funded by means of institutional subsidy, which is designed to accommodate 'households' rather than individuals. The provinces of KwaZulu-Natal and Gauteng have been able to be flexible in applying qualifying criteria when administering housing subsidies, 170 but the lack of a national framework on special needs housing has resulted in a general reluctance to support special-needs housing by other provinces. Special-needs housing would also improve housing options for women who find themselves in abusive relationships, so as to prevent homelessness when they leave their abusive partners.
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(d) Participation in decision-making
The fourth and final aim of the capabilities approach and substantive equality is the participation of women. It is essential that women participate in the development of housing policies and that the voices of differently-situated women are articulated and heard. As Fredman points out, the fact that there are powerful women in government (notably, South Africa has had a number of women housing ministers), does not mean that they speak for the poor. 172 167 General Comment 4 para 8(e). The Committee did not specifically refer to women but it referred to 'other groups' in addition to the listed groups. Women Allied to ensuring that women's voices are heard is the need to improve monitoring of the goals of substantive equality, and in particular, of women's access to housing and housing-allocation practices. The advantage of monitoring is that it would assist in, among other things, identifying the impact of housing laws, policies and practices on women; exposing issues that had been previously neglected; and giving early warning of potential violations.
For effective participation and monitoring, access to information is vital. This is because, looking at the low-cost housing sector in general, 'lack of access to information has contributed to unethical behaviour, corrupt practices and irregularities in housing development in South Africa, undermining the livelihoods of millions of people'.
173 Based on experiences gained during a study on women and housing as well as regional consultations and testimonies, the former UN Special Rapporteur on adequate housing developed a questionnaire that is useful in monitoring women's access to housing. As the Special Rapporteur explained, using the indivisibility (and interdependency) of rights approach, the questionnaire shows the connection between economic, social and cultural rights and civil and political rights in relation to women's right to adequate housing, land and inheritance, including the link between violence against women and the right to adequate housing.
174 This questionnaire would be instructive in monitoring women's access to housing within the South African context so as to ensure equality for women in housing.
v concluSIon
In 2000, the South African Constitutional Court handed down the seminal judgment of Grootboom, mapping out the terrain for subsequent socio-economic rights adjudication, and the beginnings of a jurisprudence on the meaning of the right to adequate housing set out in s 26 of the Constitution. In finding state policy unreasonable, the Court noted the importance of the realisation of socio-economic rights to the achievement of substantive equality: 'The realisation of [socio-economic] rights is … key to the advancement of race and gender equality and the evolution of a society in which men and women are equally able to achieve their full potential'. 175 This article has examined the extent to which and the ways in which this inter-dependency of rights is given recognition in legislative and policy frameworks which give effect to the right to adequate housing. The lived reality of poor women, however, demonstrates the inadequacies and gaps in implementation of these policies. These challenges may, in part, be addressed through a 'gendering of the housing sector'. Based on the theoretical framework developed by Fredman, this article has explored the ways in which housing policy can be gendered through consideration of women's disadvantage; the promotion of the equality, dignity and worth of all; accommodation of and respect for women's difference; and through greater participation of women in decision-making. It is hoped that the development of a gendered perspective on the right to adequate housing will help to facilitate the full realisation of women's rights to dignity, the achievement of equality and the advancement of their rights and freedoms.
